














3)

Q)

(5

(6)

(B)  The age of the subject individual at the time of the commission or alleged
commission of a crime identified under subsection (a);

(C)  The likelihood of a repetition of offenses or of the commission of another
crime;

(D)  The subsequent commission of another crime listed in OAR 440-007-
0260;

(E)  Whether a conviction identified under subsection (a) has been set aside
and the legal effect of setting aside the conviction; and

(F) A recommendation of an employer.

Refusal to Consent. If a subject individual refuses to submit or consent to a criminal
records check, including fingerprint identification, the Department shall deny the
employment of the subject individual or deny any applicable position or authority to
provide services. A person may not appeal any determination made based on a refusal to
consent.

If a subject individual is denied as unfit, the subject individual may not be employed by the
Department, or provide services as a volunteer, contractor, or vendor, in a position covered
by OAR 440-007-0230(2)(a)-(h).

Final Order. A completed final fitness determination is a final order of the Department
unless the affected subject individual appeals by requesting either a contested case hearing
as provided by OAR 440-007-00280(2) or an alternative appeals process as provided by
OAR 440-007-00280(6).

Notice to Subject Individual. The Department shall inform the subject individual who has
been determined not to be fit on the basis of a criminal records check, via personal service,
or registered or certified mail to the most current address provided by the subject individual,
of such disqualification.

Stat. Auth.: ORS 181.534(9), ORS 705.135
Stats. Implemented: ORS 705.141, ORS 181.534(9)

OAR 440-007-0275
Incomplete Fitness Determination

(D

The Department will close a fitness determination as incomplete when:

(a) Circumstances change so that a person no longer meets the definition of a *“subject
individual” under OAR 440-007-0230;

(b) The subject individual does not provide materials or information under OAR 440-
007-0250(1)(a) within the timeframes established under that rule;

(c) The Department cannot locate or contact the subject individual;
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(2)

(d) The subject individual fails or refuses to cooperate with the Department’s attempts
to acquire other relevant information under OAR 440-007-0250(1)(c);

(e) The Department determines that the subject individual is not eligible or not qualified
for the position for a reason unrelated to the fitness determination process; or

(f) The position is no longer open.
A subject individual does not have a right to a contested case hearing under OAR 440-007-

0280(2) or a right to an alternate appeals process under OAR 440-007-280(6) to challenge
the closing of a fitness determination as incomplete.

Stat. Auth.: ORS 181.534(9), ORS 705.135
Stats. Implemented: ORS 705.141, ORS 181.534(9)

440-007-0280
Contesting a Fitness Determination

(1

(2)

3)

Q)

(5

Purpose. This rule sets forth a contested case hearing process by which a subject individual
may appeal a completed final fitness determination made under OAR 440-007-0270 that he
or she is fit or not fit to be a Department employee, volunteer, contractor, or vendor in a
position covered by OAR 440-007-0230(2)(a)-(h). Section (8) of this rule identifies an
alternative appeal process available only to current DCBS employees.

Model Rules of Procedure. The Attorney General’s Model Rules of Procedure, OAR
137-003-0001 through OAR 137-003-0092, apply unless the Department refers the matter
to the Office of Administrative Hearings to assign an Administrative Law Judge. If the
Department refers the matter to the Office of Administrative Hearings, OAR 137-003-0501
through OAR 137-003-0700 apply.

Process.

(a) To request a contested case hearing, the subject individual or the subject
individual's legal representative must submit a written request to the Department’s
Human Resources Services office. To be timely, the request must be received by
the Department’s Human Resources office within ten working days of the mailing
date of the fitness determination.

(b) When a timely request is received by the Department under subsection (3)(a), a
contested case hearing shall be conducted by a hearings officer appointed by the
Director.

Time and Place of Hearings. The time and place of hearing will be set by the hearings
officer. Notice of the hearing shall be served on the Chief Human Resource Officer or
their designee and interested parties at least ten working days in advance of the hearing
date.

No Public Attendance. Contested case hearings on fitness determinations are closed to
non-participants.
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(6)

(7)

(8)

€))

(10)

(D

A completed final fitness determination made under OAR 440-007-0270 becomes final:
(a) unless the subject individual makes a timely request for hearing; or

(b) when a party withdraws a hearing request, notifies the agency or the hearing officer
that the party will not appear, or fails to appear for the hearing.

Proposed Order. After a hearing, the hearings officer will issue a proposed order.
Exceptions, if any, must be received by the Department within 10 working days after the
service of the proposed order.

Alternative Process. A subject individual currently employed by the Department who is
denied as unfit pursuant to a final fitness determination may appeal the fitness determination
either under the contested case process made available by this rule or through a process
available under applicable personnel rules, policies and collective bargaining provisions. A
subject individual’s decision to appeal a fitness determination through applicable personnel
rules, policies, and collective bargaining provisions is an election of remedies as to the
rights of the individual with respect to the fitness determination and is a waiver of the
contested case process made available by this rule.

Remedy. The only remedy that may be awarded is a determination that the subject
individual is fit or not fit. Under no circumstances shall the Department be required to
place a subject individual in any position, nor shall the Department be required to accept
services or enter into a contractual agreement with a subject individual.

Challenging Criminal Offender Information. A subject individual may not use the appeals
process established by this rule to challenge the accuracy or completeness of information
provided by the Oregon Department of State Police, the Federal Bureau of Investigation, or
agencies reporting information to the Oregon Department of State Police or the Federal
Bureau of Investigation. To challenge the accuracy or completeness of information
identified in this section (10), a subject individual may use any process made available by
the agency that provided the information.

Appealing a fitness determination, challenging criminal offender information with the
agency that provided the information, or requesting a new criminal records check and re-
evaluation of the original fitness determination, will not delay or postpone the
Department’s hiring process or employment decisions.

Stat. Auth.: ORS 181.534(9), ORS 705.135
Stats. Implemented: ORS 705.141, ORS 181.534(9)

440-007-0285
Agency Representation

(1

Subject to the approval of the Attorney General, an officer or employee of the Department,
designated by the Director, is authorized to appear on behalf of the Department in contested
case hearings conducted pursuant to these rules.
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(2)

3)

Department officers, employees, or other approved personnel may not present legal
argument as defined under OAR 137-003-0008 on behalf of the Department in contested
case hearings conducted pursuant to these rules.

When the Department determines it is necessary to consult with the Attorney General's
office, the hearings officer will provide a reasonable period of time for an agency
representative to consult with the Attorney General's office and to obtain either written or
oral legal argument or advice, if necessary.

440-007-0290
Record Keeping, Confidentiality

Any information obtained in the criminal records check is confidential. The Department must
restrict the dissemination of information obtained in the criminal records check. Only those
persons, as identified by the Department, with a demonstrated and legitimate need to know the
information, may have access to criminal records check records.

Stat. Auth.: ORS 181.534(9), ORS 705.135
Stats. Implemented: ORS 705.141, ORS 181.534(9)

440-007-0300

Fees

(M

(2)

The Department may charge a fee for acquiring criminal offender information for use in
making a fitness determination. In any particular instance, the fee shall not exceed the
fee(s) charged the Department by the Oregon Department of State Police and the Federal
Bureau of Investigation to obtain criminal offender information on the subject individual.

The Department may charge the fee to the subject individual on whom criminal offender
information is sought, or, if the subject individual is an employee of a Department
contractor and is undergoing a fitness determination in that capacity, the Department may
charge the fee to the subject individual’s employer.

Stat. Auth.: ORS 181.534(9), ORS 705.135
Stats. Implemented: ORS 705.141, ORS 181.534(9)
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